
Implementing Gideon v Wainwright in New York: Still Unfinished after 50 Years  

The following highlights and low points of Gideon’s fifty years are drawn from publicly 

available sources and the files of the New York State Defenders Association (NYSDA). 

 

1963 - The United States Supreme Court decides a case in which attorneys general of 22 states 

joined as amici in support of the right to counsel -- Gideon v. Wainwright, 372 US 335. The 

decision recognizes that the federal 6th Amendment right to court appointed counsel in felony 

cases applies in state courts through the 14th Amendment.  

 

1965 - Two years to the day after Gideon, John Witenski’s lawyers ask the Court of Appeals to 

declare the right to appointed counsel for all defendants in New York State, leading to People v. 

Witenski, 15 NY2d 391. New York’s Attorney General sponsors study legislation to require each 

county to establish a plan for providing defense services through 1) a public defender office, 2) a 

private legal aid society, 3) a court approved bar association plan in which attorneys serve in 

rotation, or 4) a combination of these. This turns into Article 18-B of the County Law. Judges 

and lawyers groups recognize the need for a state right to counsel plan, and support Article 18-B; 

counties and officials concerned about the new fiscal burden oppose it. Governor Rockefeller 

signs L.1965, c.878, to “provide the machinery” for insuring the constitutional right to counsel for 

those who can’t afford lawyers; Rockefeller notes that new state aid [revenue sharing] “far exceeds 

any cost which may be encountered by counties as the result of” the new legislation. 

 

1967 – NYSDA is formed to share information among newly-created programs, train public 

defense lawyers, and establish standards. Nationally, a major federal study of the criminal justice 

system in the United States begins, eventually leading to creation of the federal Law Enforcement 

Assistance Administration (LEAA). Questions concerning the system are framed for the first 

Indigent Defense Seminar conducted by the New York State Bar Association in conjunction with 

the Judicial Conference. These included questions about the lack of: uniform standards of 

financial eligibility of clients, guidelines and policies to govern payment of lawyers and for 

necessary ancillary services, and standards governing the scope of representation, the 

representation of minors, and a myriad of other issues. 

 

1968 – To get federal money, New York creates a mandated State Planning Agency that later 

becomes the Division of Criminal Justice Services (DCJS). Here, as across the country, “law and 

order” become public watchwords. Through the rest of the 60s, the perception of an 

exponentially increasing crime rate is often subtly linked in the media to the expansion of 

constitutional rights for criminal defendants. In New York, LEAA funds flow to localities 

through DCJS, an agency explicitly charged with assisting prosecutors. Substantial disparity 

between prosecution and defense funding emerges as a pattern. 

 

The 1970s – As public defenders struggle to keep up with – and influence – interpretations of a 

new Penal Law and a new Criminal Procedure Law, and get a handle on their mission, LEAA 

funding flows to law enforcement. Funding disparity between prosecution and defense is 

imbedded in legislative programs, laws under which clients are charged become ever harsher, 

including passage of the Rockefeller Drug Laws, and the right to counsel expands. Its expansion 

promises fairness not only in felonies, as Gideon provided, but in lesser offenses and in family 

court matters regarding the right of parents to raise their children as they see fit; it also increases 

the burden on public defense programs and the counties providing them. Nationally, states that 



2 

 

10 years earlier had lagged behind New York begin to develop more coherent defense systems. 

A task force of the LEAA-funded National Advisory Commission on Criminal Justice Standards 

and Goals reports in 1973 on national deficiencies that had shaken public confidence in the 

adequacy of representation, and sets standards to ameliorate the deficiencies. More extensive 

guidelines, by the National Study Commission on Defense Services, are published three years 

later. No New York State standards come into being, and national standards are largely ignored. 

The decade ends with an infusion of federal money for 13 New York district attorneys, giving 

priority to the investigation, apprehension, prosecution, and conviction of alleged “career 

criminals” without any concomitant increase for defense of those accused.  

 

1981 – The State contracts with NYSDA to administer the nation’s only Public Defense Backup 

Center; the Legislature provides funding in recognition of public defense deficiencies statewide.  

 

The 1980s and 1990s – NYSDA’s Backup Center studies public defense services in several 

individual counties and statewide, while offering an array of services intended to improve the 

quality of representation provided to clients across the state. Improvements in one place are 

counterbalanced by declines elsewhere, and no local system complies with national standards. 

Budget cuts or flat funding of the few state programs that support public defense services wreak 

havoc with the availability and quality of public defense services, while funding of law 

enforcement and prosecution functions increases. The longstanding and long-ignored crisis of 

deflated assigned counsel fees bursts into open view. By the middle of the 1990s, the public 

defense system of the state is in severe crisis. This is reflected in 1994 by, among other things: 

 NYSDA’s publication “Determining Eligibility For Appointed Counsel In New York 

State: A Report From The Public Defense Backup Center,”  

 NYSDA’s call for a complete overhaul of the public defense system and establishment of 

a politically insulated state level entity that would coordinate the funding and 

administration of legal services for low-income people, and  

 The New York County Lawyers’ Association formation of a Task Force on the 

Representation of the Indigent, leading to a resolution dated June 12, 1995, urging 

immediate creation of a Board of Trustees for Indigent Defense to oversee and secure the 

professional independence of New York City defender organizations. 

 

The Appellate Division, First Department, establishes the Indigent Defense Organization 

Oversight Committee (IDOOC) to monitor institutional providers in New York City. IDOOC 

publishes its “General Requirements for All Organized Providers of Defense Services to Indigent 

Defendants” on July 1, 1996, but the standards are not enforceably linked to funding. Thereafter, 

IDOOC report after report find some or all the providers unable to meet the standards, primarily 

due to underfunding and resulting excessive caseloads. Beginning in 1998, NYSDA, its Client 

Advisory Board, and the League of Women Voters of New York State hold fact-finding hearings 

throughout the state that reveal a lack of acceptable representation.  

 

On June 2, 1999, assigned counsel fees become a priority issue for the Unified Court System as 

announced by then-Chief Judge Judith Kaye at a press conference on the Court of Appeals steps. 

 

Early 2000s - NYCLA files suit against the State in February 2000, asserting that children and 

financially eligible adults in the First Department lack access to meaningful and effective legal 

representation as required by the state and federal Constitutions. In 2001, a variety of reports, 
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articles, and resolutions are issued, not only by NYSDA, the Appellate Division’s Committee on 

the Legal Representation of the Poor, and (in draft form) a Governor-appointed Joint Task Force, 

but also the New York Times and other mainstream media, and county representatives call for 

reforms to end the continuing crisis in public defense services. On July 9, 2001, citing more than 

36 years of neglect and describing the public defense system as on the verge of collapse, three 

influential leaders instrumental in creation of Article 18-B announce formation of the Committee 

for an Independent Public Defense Commission and present a bill to establish that Commission. 

NYSDA/League fact-finding hearings continue to reveal horror stories about public defense. 

 

2002 - On the 39th anniversary of Gideon, Federal District Court Judge Jack Weinstein files the 

decision in Nicholson v. Williams, 203 F. Supp. 2d 153, 272-273 (E.D.NY 2002). Regarding 

inadequate representation his opinion states: 

The 18-B attorney system as now organized and financed holds out the 

promise to an abused mother that she will be properly represented by a 

competent attorney when she seeks to retain or obtain the return of her 

children illegally seized by [New York City Administration for Children’s 

Services]. It then cruelly supplies attorneys who cannot, and do not, 

properly represent her. They do not investigate. They do not consult with 

their client. They are not available for consultation…. The result is a 

practice and policy by the State and City of New York violating the 

substantive and procedural constitutional rights of many abused mothers 

and their children. 

Calls for creation of an Independent Public Defense Commission proliferate.  

 

2003 - The Honorable Lucindo Suarez, Justice of the Supreme Court of the State of New York, 

decides the NYCLA lawsuit, finding among other things, “beyond a reasonable doubt that New 

York State’s failure to increase the compensation rates for assigned counsel violates the 

constitutional and statutory right to meaningful and effective representation and results.” On 

May 15, 2003, the New York State Legislature overrides the Governor’s veto of budget bill 

S.1406-B/A.2106-B on. Part J of the bill: Increases assigned counsel fees, raises the caps on 

expert and investigative services, creates a revenue stream for some state funding of public 

defense services, establishes the Indigent Legal Services Fund, among other things, and creates a 

task force to review the sufficiency of assigned counsel rates (which sunsets June 30, 2006 

without ever coming into existence). State funds are to be used to improve the quality of services 

provided under County Law Article 18-B.  

 

2003-2009 – In the wake of the 2003 bill, counties contemplate and make changes in how they 

provide public defense services. In some instances, changes are positive; in others, such as 

switching from use of assigned counsel to public defender offices as primary providers without 

concern for standards or quality but simply to save money, changes only exacerbate lack of 

quality. Some proposed reforms are ill advised and illegal, such as instituting low bid attorney 

contracting, unconstitutional eligibility requirements, illegal co-pay arrangements, and creating 

new conflict offices with inadequate resources that do not fit within the statutory scheme of 

Article 18-B. Efforts to enforce the requirement that state money be used to improve quality 

rather than supplant local funding largely fail. In 2007, the New York Civil Liberties Union 

(NYCLU) brings a lawsuit (Hurrell-Harring v State of New York) on behalf of named plaintiffs 

and others with felony, misdemeanor or lesser charges pending in New York state courts in five 
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counties, asserting that the State fails to ensure the plaintiffs’ constitutional right to counsel. A 

State motion for summary judgment is denied at the trial level, granted in the Appellate Division, 

and appealed. NYSDA, the State Bar, and NYSDA’s Client Advisory Board each create 

standards for public defense representation that set out what must be done, but lack enforcement 

mechanisms. Meanwhile, demands for an Independent Public Defense Commission burgeon. 

 

2010-2013 – On June 22, 2010, the latest of several bills offered over the last decade to increase 

the State’s accountability for public defense services – Chapter 56 L. 2010 – establishes the 

Indigent Legal Services (ILS) Office and Board. After the Board is constituted and holds its first 

meeting in November 2010, then announces the selection of an Executive Director in February 

2011, implementation of the new law, codified primarily at Executive Law 832 and 833, is 

painfully slowed. Staff appointments are held up. Funding for the Office’s statewide, complex 

duties, initially envisioned to be a minimum of $3 million annually is halved in the first fiscal 

year, and left at that mark. Despite valiant efforts of its staff , numbering only 10 people three 

years out, the Office cannot possibly meet its many statutory duties. Examining, evaluating, and 

monitoring public defense services in each of New York’s 62 counties is a monumental task. 

Distributing state funds to a wide variety of localities in ways designed to improve the quality of 

representation in each requires not only public defense experience, accounting expertise, and 

administrative skills, which the Office has, but also adequate administrative and travel resources.  

 

As the ILS Office struggles with its tasks, counties remain burdened with the State’s delegation 

of its responsibilities regarding counsel, and unable to fulfill those responsibilities. People unable 

to afford counsel continue to face courts alone at initial appearance; to plead guilty not because 

they are, or because the case against them is strong, but because they remain in jail without 

adequate bail advocacy, or receive little advice from lawyers who have time to do little more 

than learn clients’ names, the charges against them, and the prosecutor’s offer. Quality still 

varies from county to county, court to court. And even the best programs lack the resources they 

need. 

 

NYSDA continues to assist the State’s 6,000 public defense lawyers with their cases by 

providing research and consultation, to offer training, updates, and technical assistance, and to 

advocate for New York State to live up to its right-to-counsel responsibilities. The NYCLU suit 

in Hurrell-Harring is headed for trial. Defenders in the field do all that they can with meager 

resources; innovative offices like the Bronx Defenders and Brooklyn Defender Service point the 

way forward; younger lawyers like those of 5Boro Defenders call on the State to provide what 

they need to represent public defense clients well. People of color, disparately harmed by public 

defense deficiencies, are given voice by the Black, Puerto Rican, Hispanic and Asian Caucus but 

should be heard by all. The Innocence Project regularly uncovers yet more people wrongly 

convicted, often related to lack of proper representation. The State Bar brings together in calls 

for reform not only lawyers providing representation under Article 18-B but prosecutors, judges, 

and lawyers in other areas who want the justice system to work for all.  

 

Let history say in 2063 that New York kept Gideon’s promise 50 years ago. 


